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_____________________________________________________________ X
UNITED STATES OF AMERICA,
02 CR 395
V.
AHMED ABDEL SATTAR,
MOHAMMED YOUSRY
and LYNNE STEWART,
Defendants.
__________________________ - --——--——---—-—-—x

LYNNE STEWART’S MEMORANDUM JOINING
AHMED ABDEL SATTAR’S MOTION TO DISMISS

Lynne Stewart, by counsel, joins the motion, makes additionai arguments, and
suggests additional relief.
I. The Right To Counsel

This Court’s opinion appointing a speciai master is law of the case. We submit
that the opinion forecloses any argument that the government can fulfill its obligation
to respect the attorney-client privilege by erecting a “wall.”

Interception of attorney-client communications in this pending criminal case
cannot be justified. In Black v. United States, 385 U.S. 26 (1966), the Supreme Court

vacated the defendant’s conviction and remanded for a new trial, so that Black would

have the opportunity to challenge the use of evidence obtained from intercepting




Solicitor General was compelled to admit illegal electronic surveillance. The case

arose before there was any federal statutory authority to conduct electronic searches.
The FBI and IRS had nevertheless invaded privacy wholesale.

Black was, however, distinguished in Hoffa v. United States, 387 U.S. 231
(1967). Hoffa sought a new trial, and the Court declined to order one. It explained that
the special circumstance of Black s case - and those like it - was the invasion of the
attorney-client relationship.

The Court, in its special master opinion, noted that the attornev-client privilege
may not be of constitutional dimension. However, the right to consuit with an attorney
to prepare for trial necessarily requires that the consultations be confidential. That
aspect of the right has repeatedly been upheld, beginning with Powel/ v. Alabama, 287
U.S. 43 (1932)[the Scottsboro case], where the deprival of meaningful access to
counsel was one key to the decision. Justice Sutherland’s discussion of the right to
counsel is eloquent testimony to the need for counsel’s advice. investigation, and
consultation.

The government, in its letters to counsel (see Exhibits A and Bj}. seems to
surround itself with the mystique of national security. A defendant’s Sixth Amendment
rights can never under any circumstances yield to alleged nationai security concerns.

To hold otherwise would be to resurrect the idea of sovereign power rejected by the




then becomes the duty of the judiciary calmly to poise the scales of
justice, unmoved by the arm of power, undisturbed by the clamor
of the multitude .... In cases of emergency it is for the executive
department of the government to act upon its own responsibility,
and to rely upon the necessity of the case for its justification; but
this Court is bound by the law and the Constitution in all events.
The theme and theory of these principles is most eloquently stated by Learned
Hand in United States v. Coplon, 185 F.2d 629 (2d Cir. 1950), cert. denied, 342 U.S.
920 (1952). There, the FBI and prosecutors sought to hide behind “national security”
to deny full adversary inquiry into unlawful surveillance. The security of the Republic
is, of course, a primary concern, Judge Hand noted, but when the federal government
brings a criminal case it must accord the defendant all that the constitution provides or
sutfer a dismissal - which is precisely the point of this motion. That “disclose or
dismiss™ holding was later cited with approval by the United States Supreme Court.
Dennis v. United States. 384 U.S. 855. 874 n.20 {1965).
1. Sianding and Joint Defense
Exhibits A and B show that the government is unwilling to assure Ms. Stewart
that she and her attorneys will have the right to confidential communications. Beyond
that, however, in this multi-defendant case, Ms. Stewart needs the assurances that Mr.

Sattar has sought for an additional reason.

The government will seek to justify the joinder in this case under Federal Rules

of Criminal Procedure 8 and 14. In addition, given the sheer volume of electronic
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it can litigate taint issues.

The Court should then turn over this information to the defense so that

The Court should enter an order forbidding the government from any

and all interference with the attorney-client relationship.

If the government refuses to comply with any of these strictures, or if

it is shown to have engaged in past misconduct, the case should be

dismissed.

Respectfully submitted,
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